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??????????????????????????????588H ?(4)??????????
??????????????????reasonable steps????????588H?(5)???????
?. 3 ??????????????????????????????????????????
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??????????????????????????????expect???????????
?????????????????????????????????????????????
???????????????????????588H?(2)????
??588H???????????????expect??????????????????588G?
?????????????????????suspect????????????????????
?????Metropolitan Fire Systems Pty Ltd v Miller ?????????????????suspect??
?????????expect??????????????????????????????????
????expectation???????????????????????????????????
????????????????????????????????????????????
???????????
??????Hall v Poolman???????????????????????????????
?????????????????????????????????????????????
?????????????????????????????????????????????
??????????????????
?
?????????????????????????????? 
??????????????????????Australian Law Reform Commission; ALRC?
Harmer Report???????8??????????????????????????????
 
1 ???? 2006?????Companies Act 2006, 2006 c.46?????? 1157???????????Power of court to grant 
relief in certain cases??????????? 
2 Jason Harris, Company Law Theories, Principles and Applications (2nd edn., LexisNexis Butterworths Australia, 2015) at 
440. 
3 (1997) 23 ACSR 699. 
4 ????Tourprint International Pty Ltd v Bott???(1999) 32 ACSR 201????????????expectation????
???????hope?????????possibility???????suspecting??????????????????????at 
215 per Austin J?? 
5 (1997) 23 ACSR 699 at 711. 
6 [2007] NSWSC 1330; (2007) 65 ACSR 123. 
7 [2007] NSWSC 1330 at [187], [266]-[275]. 
8 Australian Law Reform Commission, General Insolvency Inquiry, Report No 45 (1988) (Harmer Report)????????
?????????????????????????????????????????????????????????
???????????????at [307]?? 
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?????????????????????9???????????????????588H?(3)
?????????????????????????????????????????????
?????????????????????????????????????????????
?????????????????????????????????(3)?(a)?(i)??????
?????????????????????????????????????????????
????(3)?(a)?(ii)???????????????????????????????????
????????????????????????????????????????????
?????(3)?(b)????????
?
?????????????????????????????
?????????????????????????????????????some other good 
reason??????????????????????????????????????588H?
(4)????????????????????????????????????????????
???????????
???????????Deputy Commissioner of Taxation v Clark????????2??????
???????????proprietary company????????????????????????
?????????????????????????????????????????????
?????????????????????????????????????????????
??????????????????????????sleeping directors????588H?(4)??
????????????????????
?
??????????????????????????????
??????????????????????????????????????reasonable 
steps??????????????????????588H?(5)????????????????
?????????????????????????????????????????????
??????????12???????????????????????????????????
?voluntary administration???????????administrator????????588H?(6)????
??????????????????????????????????
?
?
 
9 Harris, above n 2, at 438. 
10 [2003] NSWCA 91; (2003) 57 NSWLR 113. 
11 [2003] NSWCA 91 at [167] per Spigelman CJ. 
12 John Farrar & Pamela Hanrahan, Corporate Governance (LexisNexis Butterworths Australia, 2017) at [31.12]. 
13 ?????voluntary administration?????????????????????administrator???????????
?????????????????????????????????????????????????????????
????11?Ch 11 of the US Bankruptcy Code???????????????????????????????????
???????????????? 2????????2019??328???????????????????????????
?????????????????????????????????????????????????????????
????????440D?(1)??? 
14 The Stake Man Pty Ltd v Carroll (2009) 76 ACSR 67; [2009] FCA 1415. 
???????????????????????????2??? 77
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?????????????relief from liability? 
? ????????????????????relief?????????????????????
??????honesty???????????????????????????????????
????????????fairly??????????????????????????????
???????????????????????????????????????????
?1317S?(2)??1318?(1)?????????1317S??????civil penalty?????????
???????????1318??????negligence???????default???????breach of 
duty?????????breach of trust???????????????????????????
??????????????????15?????????2????????????????
???????16?????????????????????????????????????
????17? 
 
?????????????????????????
??????????????????????????????? 
??????????????????????????????????? 
????????????????????????????????????????????
?????????????????????????????????????????????
??18???????????????????????????????????????voluntary 
administration???????????????????????????????????????
??????????????????????19??????????????????????
??????????? 180?(2)???????20????????180?(1)??????????
?????????????????????????????????????????????
?????????????????????????????????????21? 
????????????????????????????????????????????
?????????????????????????????????????????? 2017
??????????????????????????????????? 
??????????????????????????2010 ?????????????
?Australian Treasury??????????????????????????????????
 
15 Hall v Poolman [2007] NSWSC 1330 at [313] per Palmer J. 
16 Ibid at [314] per Palmer J. 
17 Wong????????? 2001????????? 2008?????????1318???????????????? 23
????????????????????????????? 3?????????????????????????8??
????????????????????????????????Steven Wong, Forgiving a Director's Breach of Duty: A 
Review of Recent Decisions (Centre for Corporate and Securities Regulation - Research Reports and Research Papers, 
2009) at 12. 
18 Harris, above n 2, at 421. 
19 Ford, Austin and Ramsay’s, Principles of Corporations Law (17th ed, LexisNexis Butterworths, 2018) at [25.080]. 
20 ???????????????????????????????????????????????????????
???????2019??228-230?????????????????? ALI??????????????????????
?? 355?????????????????? 2??? 3?????????????????????????????
?????????????? 
21 180?(2)? Note?Pamela Hanrahan, Ian Ramsay and Geof Stapledon, Commercial Applications of Company Law 2017 
(OUP, South Melbourne, 2017) at 251. 
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??????????????????????????????22???????????????
?????????Insolvent Trading: A Safe Harbour for Reorganisation Attempts Outside of 
External Administration (19 January 2010)??????????????????????????
????23???????????????????ASIC???????????????????
??Regulatory Guide 217 - Duty to prevent insolvent trading: Guide for directors (July 2010)???
????24?????2016???????????????????????Improving Bankruptcy 
and Insolvency Laws: Proposals Paper, April 2016???????588?????????????
2????????? A25???? B26?????? 
 
??????????????????????????????????? 
????????????????????????????????????????????
????????? 588GA?????????2017? 9???????????????????
?????????????????????????????????????????????
??????????????????????????27? 
????????????????????????????????????????????
?????????????????????????????????????????????
?????????????????????????????588GA?(1)???????????
?????????????????????????????????????????????
????????????????????????????????????????(2)?(a)???
 
22 ?????????????????????????????????????????external administration???
??????????????????????????receiver???????????????????????????
??????????????????????????????????????????????receivership??????
???????????????????? 13?301??????????voluntary administration????????winding up??
???????????????????liquidator?????????????????????????????????
????????????????????winding up by the court?????????voluntary winding up??? 2????
??????? 
23 ???????????????????????????????????????????????????????
?????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????
??????diligently???????????????Harris, above n 2, at 421?? 
24 ?????ASIC????????????????????????????????????????????????
?????????????????????????????????????????????RG 217.27-RG 217.36??
?????????????????????????????????????????????????????????
????????????????RG 217.37-RG 217.38??????????????????????RG 217.39- RG 217.42??
?????????????????????????????????????RG 217.43-RG 217.51?????? 
25 ??? A???????????????????????????????????????????????????
???????????????restructuring???????????????????????????????????
????????????expectation???????????????????????????????????????
????588G??????????????????????????????????????appoints????????
??(a)??????????????????viability??????????????????????????books and 
records??????????????????????(b)??????????????????????????????
?????????????????????????????????????????????????????????
???????????????????????ASIC?????????????????????????? 
26 ??? B??????????????????????????588G????????(a)??????????????
??????????????????????????????????????????????????(b)?????
?????????????????????????????????????????????????????(c)???
???????????????????????????????????????? 
27 Ford et al, above n 19, at [25.080]. 
???????????????????????????2??? 79
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?????????????misconduct????????????????????????(2)?
(b)?????????????????????????????(2)?(c)????????????
?????????????(2)?(d)?????????????????????????????
????(2)?(e)???????????????????????????????????????
??????????????????????????????????????????588GA
?(4)??? 
 
????????????????????????????
????????????????????????????????????????????
?????????????????????????????????????????????
?????????????????????????????????????????????
??????????????????????????????????????????????
?????????????????????????????????????????????
?????????????????????????????????????????????
??????????????????????????????????? 
????????????????????????????????????????????
?????????????????????????????????????????????
?????????????????????????????????????????????
??? 
 
???????????????????
??????????
???????????????????????????????????????????28?
????????????????business judgment rule??????????????????
????29????????????????????????????????????30???
?????????????????????????????????????????????
?????????????????????????31???????????duty of care???
??????????????????????????????????????????????
????????????????????????????????????????????
?????????????32? 
 
28 ????????????Delaware General Corporation Law: DGCL?§141(a)?????????????Model Business 
Corporation Act: MBCA?§8.31? 
29 ????????????????????????DGCL§141(e)?????????????????????????
?????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????
MBCA??????????MBCA§8.30(d), (e), (f). 
30 ????Gagliardi v Trifoods International, Inc???683 A.2d 1049 (Del. Ch. 1996)??????????????????
????????????proceduralist??????????????????????????????at 1052-3?? 
31 Armour and Gordon, ‘Systemic Harms and Shareholder Value’ (2014) 6 Journal of Legal Analysis 35, 51-3. 
32 Kraakman et al, The Anatomy of Corporate Law: A Comparative and Functional Approach (3rd ed, Oxford University 
Press, 2017) at 70. 
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????????????????????????????????????????????
???????????no-win situation???????????????ultra vires??????
??waste????????????????????????????????????????
?????????????????????????????????????????????
??????????????????33? 
????????????????????????????????????????????
??????????????????????????????????????????????
???????fraud???????illegality????????????conflict of interest?????
???34???????????????????????????????35?????????
?????????????????????????????????????????????
???????????????????????????????36?????????????
????????????????????????????entire fairness???????????
????fair dealing?????????fair price??????????????????37? 
 ??????????Unocal??38? Revlon??39????????????? 
 
B. ?????? 
????????????????????????????????????????????
???????????????????????????exculpatory clauses??????????
Smith v. Van Gorkom ??40????1986 ??????????????Delaware General 
Corporation Law: DGCL????? DGCL§102(b)(7)?????????????? 40?????
??????????????41??????????????????????????????
 
33 Arthur R. Pinto, Douglas M. Branson, Understanding Corporate Law (2nd edn., LexisNexis, 2004) at 210-211.??????
?????R??????????M???????????? ?????????????LexisNexis?2010?283-284?? 
34 ????Shlensky v. Wrigley, 237 N.E.2d 776 (Ill. App. Ct. 1968). 
35 ????Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985). ?????????????????????????????
???????????????????????????? 2????????????????????????gross 
negligence???????at 872-874????????????????????????????????????????
???????????????????????? 1164??1988??36?? 
36 ??????J????????????????????2009??67????????????????????????
????????????????????????gross negligence?????????????Aronson v. Lewis, 473 A. 2d 
805, 812 (Del.1984); Smith v. Van Gorkom, 488 A.2d 858, 873 (1985)?? 
37 Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983); Cede & Co. v. Technicolor, Inc., 634 A.2d 345 (Del. 1993).??????
??????????????????????????????entire fairness????????????????????
??????????Jennifer G. Hill and Matthew Conaglen, ‘Directors’ duties and legal safe harbours: a comparative 
analysis’ in D.Gordon Smith & Andrew S. Gold (eds), Research Handbook on Fiduciary Law (Edward Elgar, 2018) at 308?? 
38 Unocal Corp. v. Mesa Petroleum Co. 493 A.2d 946 (Del. 1985).???????????????????????????
?? 2??????????????????????????????????????????????????????
?????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????
????Pinto & Branson, above n 33, at 348-350. ?????? 33?470-471??? 
39 Revlon v. MacAndrews & Forbes Holdings, Inc., 506 A. 2d 173 (Del. 1986). ?????????????????????
?????????????????????????????????????????????????????????
????????????????????????????????????????121??2015??139??? 
40 Smith v. Van Gorkom, above n 35. 
41 O’Kellery and Thompson, Corporations and Other Business Associations: Cases and Materials (7th ed, Wolters Kluwer, 
2014) at 353. ???????????????MBCA??????????????§2.02(b)(4)? 
???????????????????????????2??? 81
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?????????????42??????DGCL§102(b)(7)??????????????????
??????????????duty of loyalty???????????????????????
?intentional misconduct??????????????????????????????????
??????????????????????????????43? 
 
C. ???????? 
????????????????????????????????????????????
????American Law Institute: ALI?? 1992????????????????????
?Principles of Corporate Governance: Analysis and Recommendations :PCG??44?§4.01(c)???
???????????????§4.01(c)???????????????????in good faith?
?????????????????????????????????????????????
???????????????????????????????????reasonably?????
???????????????????????????????????rationally?????
???????????????????????45? 
 
??????????????????????
?????????????business judgment rule?????????????????? 180
? 2????????? 4?????????????????????????????????
???????????????????180? 1????????care and diligence?????
?????????????????????????????????????????????
???????????????????????????care and diligence?????????
?? 
????????????????? 2006???? 172????????????????(1)
?????????????????????????????????????46???????
??????????????????????????47??????????????????
????????????participants???????48? 
 
42 Hill & Conaglen, above n 37, at 319. 
43 Del GCL§102(b)(7)(i)-(iv). 
44 American Law Institute, Principles of Corporate Governance: Analysis and Recommendations (American Law Institute 
Publishers, 1994).?????????????????????????????????????????????????
??????????????????????????????1994??PCG??ALI??? 15????????????
?????????????????????????????????????????????????????????
?????1994?????????????????????????????????????????????????
????????????????????????? 36?73??? 
45 Ibid at 139.??????????????????????????????????????????????????
??????23???????????????????????????????????????????????1??
???? 1??2011??169-170?????????????????????????????????????????
?????????????????????????????????????????????????????????
?????????????????? 
46 ???????????????? 172?(1)?????????????????????????????????
?Parliament of Australia, Parliamentary Joint Committee on Corporations and Financial Services, Corporate 
Responsibility: Managing Risk and Creating Value (2006), 54-6?? 
47 ??????????shadow director????????? 2006???? 170?(5)??251??? 
48 180?(1)??????? 181??????????????????????????????????????????
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???????????????????????????civil penalty?49?????????
?????????????????????????????????????????????
?????????????????????????????????????????????
?????50???????????????????????????????????????
??????????Australian Securities and Investments Commission: ASIC????51???
? ASIC?????????????????????????????????????????
???????52??????????????53??????????????????????
????????????wrong????54??????????????????????public 
interest?????????55???????????????????????????????
???????????????ratify???????????????????56? 
????????????????????????????????????????????
???????????????????care, skill, and diligence???????????????
????180? 1?????????????????????????????????????
????????????????????????????????????????????
?????????????????????note?1??????????civil penalty provision?
??????????????? 1317E?(1)?(a)????????????57? 
?? 180? 1??????????????????????????????????????
?objective test???????58????????????????????????reasonable 
 
?????????????????????????182??????183???????????????prohibitions on 
improper use of position and information??????????????????????????????????????
??????????588G?????????insolvent trading???????????? 
49 1317E?(1)?? 
50 Kraakman et al, above n 32, at 40-42. Hill???????????????????????????????????
ASIC????????????????????????????????????????????shareholder derivative 
suits????????????????private enforcement??????????????????????public enforcement?
?????????Bruce Aronson & Joongi Kim (Eds.), Corporate Governance in Asia: A Comparative Approach (CUP, 
2019) at 122, 142 (Jennifer G. Hill)?? 
51 ASIC??????????????????????????pecuniary penalties??????????? 20??????
?????????????? 100????????????1317G?????????compensation order??1317H???
1317HA???????????disqualification order??206C??????? 
52 Australian Securities and Investments Commission, ASIC’s Approach to Enforcement, Information Sheet 151 
(September 2013) at 4. 
53 ASIC v Cassimatis (No 8) [2016] FCA 1023. 
54 [2016] FCA 1023, [455] per Edelman J. 
55 Ibid, [503] per Edelman J. 
56 ???????????????????????????????????????????????????????
??????????????????????????Furs Ltd v Tomkies (1936) 54 CLR 583; Winthrop Investments Ltd 
v Winns Ltd. [1975] 2 NSWLR 666????????????????????????? 13?70????????????
????????????????????waive??????????ratify????????????????ASIC v Cassimatis 
(No 8) ???[2016] FCA 1023???????? 180??????????????????????general law?????
????????????????????????????ratify?????????[457] , [508] per Edelman J??????
???????????? Singh v Attenborough???No. 645 2015 (Del. Sup. Ct. May 6, 2016)????????????
????????????????????????????????????????????????financial advisor?
???????????????????????????? 
57 ???????????????????????????????????????????????????????
?????????????????206C?(1)?????????????????????????????????1371H
?(1)?????????????????????????????????? 13?59??? 
58 ????Australian Securities and Investment Commission v Rich ????180? 1????????????????
?????????????????????????contemporary community expectations?????????????
?objective test?????????(2003) 44 ACSR 341, at [71]?? 
???????????????????????????2??? 83
10 
 
foreseeable test???????59??????????????????????????????
????balance test???????????60??????61? 
??????????????????????????????????negligence?????
?????????????62???????????????????????????????
???????????????1990????????63???????????????????
????????64???????? 2006 ????? 174 ?65????????????????
?????????????????66???????????????????????????
??????????????67? 
 
????????????????????????business judgment rule? 
????????????business judgement rule???? 
??????????????????business judgment rule????????????????
????????????????????????????????????????68?????
?????????????????????????????????????????????
?????????????????????????????????????????????
?????69? 
?????????????????????????1999??????????????Corporate 
Law Economic Reform Program Act 1999 (Cth) (No.156,1999)??????????????70??
???????????????????????71???????????????????A L I
??????????????????§4.01(c)?????????? 2001???????????
?????????????????????????????????????????????
 
59 ????Australian Securities and Investment Commission v Vines????????????????????????
?????????????????????????????????????????????????????????
????[2005] NSWSC 738, at [1077]?? 
60 ????Australian Securities and Investment Commission v Doyle & Anor????????????????????
????????????????????????????????????[2001] WASC 187, at [222]?? 
61 ?????????????????????????42????????????????Vol.46, No2?2018??193?? 
62 ????In re City Equitable Fire Insurance Co???[1925] Ch 407????????????????????????
????????????????????????????at 428 per Romer J?? 
63 Norman v Theodore Goddard [1992] BCC 14; Re D’Jan of London Ltd [1993] BCC 646. 
64 Davies and Worthington, Gower & Davies Principle of Modern Company Law (10th ed., Sweet & Maxwell, 2016), [16-16]. 
65 ???? 2006???? 174???????????????????????????????????????????
????????????????????????????????(2)?(a)?????????????????????
???????(2)?(b)???????????????????????????????????????????? 
66 ???????????????????????????????????????????????????????
?????????????????????????????????????21??????????????2003??
81???????? 
67 Hill & Conaglen, above n 37, at 323. 
68 David Kershaw, The Foundations of Anglo-American Corporate Fiduciary Law (CambridgeUniversity Press, 2018), 
39-47. ??????Turquand v Marshall ??????(1869) LR Ch App 376???????????insolvent company?
?????????????????????????????????????????????????????????
???????????????fraudulently?????????improperly??????????????????????
????????????????????????? (at 386 per Lord Hatherley)? 
69 Hill & & Conaglen, above n 37, at 325.????????????????????????????????????A Keay 
& J Loughrey, ‘The Concept of Business Judgment’ (2019) 39 Legal Studies 36, 37. 
70 ????????????????????????????????????? Business Judgment Rule????????
???????? Vol.28, No.10?2000??1216?? 
71 Hill & Conaglen, abobe n 37, at 325-326. 
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????????????180????????????(2)??????????(a)??(d)???
?????????????????? 
?????????????????????????????officer?72??????????
?????????????????????????????????????????????
????????????????????????(1)?????????proper purpose????
??????in good faith??????????????(a)??????????????????
????????????(b)??????????????reasonably?????????????
????????????????????(c)??73???????????????in the best of 
interest?????????rationally???????????(d)??????? 
? ???(d)????????????????????????????????????????
?????????????????????????????????????????????
??????????????????????????????????(2)??? 
? ?????????181?(1)???????????????????????????????
?????????????????????????????????????(Note)?????
??????????????????????insolvent trading??????????????? 
?  
??????????????? 
180?(2)?????????????????business judgment rule????????????
?????????????????????????????????????????74???
?????????????????????????????????? 
 
(a)???? 
180?(2)????????????????????????????????????????
??????????? Explanatory Memorandum75????????????????????
?????????????????????????76???????????????????
 
72 ????????????????liquidator?????????????administrator????????receiver?????
??9??? 
73 180?(2)?(c)?????????????????????189??????????????????????????
?????????????????????????????????????????????????????????
?????(a)?(?))?????????????????????????????(a)?(?))??????????????
?????????????(a)?(?))????????????????????????????????(a)?(?)????
?????????????????(b)?(?)????????????????????????????????????
??????????(b)?(?))??????????????????????????????????????????
??????(c)?????????????????????????????????????????? 
74 Ford et al, above n 19, at [8.310.6]; Hill & Conaglen, above n 37, at 326.??????????????????????
?????????????Australian Securities and Investments Commission v Rich???(2009)236 FLR 1; 75 ACSR 1; 
[2009] NSWSC 1229???Australian Securities and Investments Commission v Mariner Corp???(2015) 241 FCR 502; 106 
ACSR 343.; [2015] FCA 589???Re HIH Insurance Ltd (in prov liq); Australian Securities and Investments Commission v 
Adler ???(2002) 168 FLR 253; 41 ACSR 72; [2002] NSWSC 171???Australian Securities and Investments Commission 
v Macdonald (No 11) ???(2009) 256 ALR 199; 230 FLR 1; [2009] NSWSC 287????????????????????
???????????????Rich????Mariner Corp???????Rich???????????????????
?????????????????????? 
75 Explanatory Memorandum to the Corporate Law Economic Reform Program Bill 1998 (Cth). 
76 Ibid at para 6.4. 
???????????????????????????2??? 85
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??????????????Rich??77??180?(2)?????4?????????????onus 
of proof??????????????????????????????????????????
?????????????????????78???????? ASIC????????????
???????????????????79? 
 
(b)??????? 
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